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A shifting role from facilitator to mediator
Banks announced last week that their plans to buy back minibonds guaranteed by Lehman Brothers may conflict with US bankruptcy law. This latest twist is likely to strengthen the broad sympathy that public opinion, the media and politicians have shown to investors.
This sympathy probably played a big part in encouraging legislators to vote to use their special powers to investigate the banks involved. That was, in many ways, an emotional and political decision. Many of the Lehman minibond investors have sad stories to tell. But it is essentially a consumer rights issue, not the sort of community-wide problem the Powers and Privileges Ordinance is really aimed at addressing.
With feelings running high, it is not surprising that people are talking about taking legal action. But would it be in the investors' interests to take such action?
Court cases could take ages. Investors who need funds badly could be making a mistake if they think that going to court would help them get paid earlier. Banks have highly skilled teams of lawyers who would put up a good fight (remember that the small print in the minibonds prospectus was quite clear about the risks involved). Whatever the outcome, the lawyers on both sides would be paid very well.
The Monetary Authority is now offering to pay some investors' fees if they are willing to submit their cases to mediation and arbitration. That would be far more low-profile than an open court hearing, which many claimants would probably welcome - as would the banks, of course. It would probably be faster and cheaper and, hopefully, fairer for all concerned.
Although individual cases would be low-profile, it would be very encouraging if the mediation and arbitration mechanism itself got some publicity from the claims.
We hear a lot about industries in Hong Kong that are losing their competitiveness. Our manufacturing days are mostly over, and we often read gloomy forecasts about many other of our traditional industries, like the port and construction. Some commentators even tell us our role as a financial services hub is threatened by other cities.
It is true that older industries fade away. But technological, economic and other changes in the world are constantly producing new opportunities, and growing demand for dispute-resolution services is a good example. Such services create jobs for law, and other, graduates, and in the travel and hospitality industries. They attract more skilled people, helping the city build up its clusters of professional talent.
When we hear of Hong Kong possibly becoming a hub for some sort of industry, it usually means someone wants a tax break, cheap land or some other help. That is not the case with the development of the city as an arbitration centre.
Hong Kong is already a regional leader in the field, with an extensive pool of talent and skills already here, and a legal framework that enables local arbitration awards to be enforced in many other jurisdictions. The International Chamber of Commerce recently opened its Asia office of the International Court of Arbitration Secretariat here, which will boost our capacity to handle disputes from around the region.
The rising financial and other costs of litigation here and overseas will help create demand. The government could help out behind the scenes, for example by promoting the advantages of commercial arbitration at senior levels in Beijing. And better awareness here and overseas of our arbitration services would be a big help.
And that brings us back to the Lehman investors and their dispute with the banks. If mediation and arbitration lead to settlements that satisfy both parties, and do so efficiently in terms of costs and time, that would be a good advertisement for one of Hong Kong's up-and-coming service industries. Every cloud has a silver lining.
